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Appeal of Megative Use Determination
Tax Relief for Pollution Contrel Property Program

Application No. 12203; Ennis Power Plant, Ellis County

Dear Ms. Bohac:

Director’s Negaiive Use Determination for the above-reftrenced application.
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Please find enclosed Emnis Power Company, LLC's Appeal of the Execulive

' Fonis Power Company, LLC hopes that an agreed resolution of the dispute
regarding the appropriate tax telief for heat recovery steam generators (“HRSGS™) can be
achieved, and requests a meeting with the Excoutive Director’s staff to discuss the treatment of

HRSGs under Chapter 17.

I¥ you have any questions concerning this filing, please do not hesitate to contact

me al the number above,

Sincerely,

.

A

|
v

v

I

Enclosure

ce:  Sydney Free

Whitney L. Swift

Daniel .ong, TCEQ Environmental Law Division

ALISOL:E38759.1
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APPEAL OF THE EXECUTIVE § BEFORE THE TEXAS COMMISSIDN
DIRECTOR’S USE DETERMINATION  § <y
ISSUED TO ENNIS-TRACTEBEL § ON -
POWER COMPANY, LP § a1y
§ - oo
APPLICATION NUMBER 12203 § ENVIRONMENTAL QUALI'TY:‘g
§

ENNIS POWER COMPANY, LLC'S APPEAL OF THE EXECUTIVE DIRECTOR’S
NEGATIVE USE DETERMINATION

TO THE HONORABLE COMMISSIONERS AND GENERAL COUNSEL OF THE TEXAS
COMMISSION ON ENVIRONMENTAL QUALITY:

Emnis Power Company, LLC (“Ennis Power™) submits this Appeal of the
Executive Ditector's negative use determination issued 1o Ennis Power under the Texas
Commission on Enviconmental Quality’s (“TCEQ’s") Tax Relief for Pollution Control Property
Program.! For the reasons set forth below, Ennis Power respectfully requests that the
Comimission overturn the Executive Director’s (“ED’s™) negalive use determination for the heat
recovery stearo generator (“HRSG™) insiatled at the Ennis Power Plant and grant a posilive use

determination.
1. Introduction

Ennis Power filed an “Application for Use Determination for PoHution Control

_ Property” on April 21, 2008, seeking a partial positive use determination for the HRSG rhat had
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been installed at the Ennis Power Plant located in Ennis, Ellis County (“the Application™. The
Application sought a Tier IV partial use determination for the HRSG, which had been installed in
2001 and started operating at the plant in 2002,

On April 24, 2008, the B> gent o letter o Ennis Power's designated contact

stating that the Application had been declared administratively complete. The ED assigned the

' Ennis-Tractebel Power Company, LP filed the original applicaiion that is the subject of (his appeal. Effective
December 31, 2008, Ennis-Tractebel Power Company. LP converted to & Limited Liability Company end changed
its name te Bnnis Power Company, LLC.

ALSDI 0357011
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Application tracking numbet 07-12203. The ED notified the Ellis County Appraisal District of
the Application on April 22, 2008, The Executive Director failed o act on the Application,
however, until 2012.2 On July 10, 2012, the Executive Director issued a “Notice of Negative

Use Determination” for the Application,
L. This Appeal is Timely

Under 30 Tex. ADMIN, CODE {"TAC™) § 17.25(b), an appeal of a use
determination made by the ED must be filed within 20 days after the receipt of the determination
letter. The ED)'s Notice of Negative Use Determination fov the Application is dated July 190,
2012, In accordance with 30 TAC § 17.25(b), Ennis Power is presumed to have been notified on
the third regular business day afier the date the notice of the ED’s action is mailed by first class
mail; thus, Ennis Power is presumed to have been notifted of the negative use determination on
Faly 13, 2012, An.appeal of the ED’s negative use determination for the Application must be
filed with the Officc of the Chief Clerk on or before August 2, 2012,

[II.  Required Elements of the Appeal
A Person Filing the Appeal

Ms. Sydney Free

Enniz Power Company, LLC
Ennis Power Plant

4001 West Ennis Avenue
Fnnis, Texas 75119

FPlhone: (713) 636-1608

do04/016

? Under 30 TAC § 17.12, Apptication Review Schedule, the ED was required to complete the technical review of the
Application (submitted as a Tier IV application) within 30 days of receipt of the requived application materials. See
30 TAC § 17,12(3) (effective February 7, 2008); see also 30 TAC § 17.12(3) (eurrent). Ewen if the Commission
issues a positive use detarninarion for the Bnnis Power Plant HRSG instatlation in response to this appeal, the delay
in the ED’s ruling on the Application will have prejudiced Ennis Power by depriving Ennis Power of the fll ax
reduction benefit flowing from the determination from 2009 te present - particulatky when compared to other
applicants who filed applications for use determinations for simifar HRSG instaliations in early 2008 and were
granted full positive use determinations by the ED in May 2008, The Ellis County Appraisal District has granied
Emis Power partial tax telief for the HRSGs in the Application prior to the ED’s determination, but Ennis Power
bas not received the full 1ax relief granied to these HRSG owners with fall positive use determinations.

2
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Entity to which the Use Determination was fssued

Ennis-Tractebe! Power Company LP
Ennis Power Plant

4001 West Ennis Avenus

Ennfs, Texas 75119

c/o Mr. Dale Cummings
Agent
Cummings Westlake LLC
12837 Louetta, Suite 201
Cypress, Texas 77419

Please direct all further correspondence and filings regarding this matter 0 Ms. Sydney Free
using the contact information provided above for Person F iling the Apped,

.

Application Number for the Use Determination and Copy of the Negative Use
Determination

Application No. 12203, A copy of the Notice of Negative Use Determination is

attached as Exhibit A.

.

Appraisal District Information
Ellis County Appraisal District

P.O. Box 878
Waxnbachie, Texas 75165

Request for Commission Consideration of the ED’s Use Defermination

Ennis Power requests that the Commission overturn the ED's negative use

determination and grant a positive use determination for the HRSG installed at the Ennis Pawer

E,

. Plant that is the subject of Application No, 12203,

"

Boo5/016

Basis for the Appenl

The ED offered the following explanation in issuing its negative use

roduction; therefore, are net eligible for a positive use determination.” The ED i3 not ¢correct,
P 2 P

and the position that the ED has now taken in issuing the negative use determination is

inconsistent with past agency practice and the statute and rules that implement the TCEQ's Tax

Relief for Pollution Controf Property Program.

AUSH:635721.)
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I. Regulatury Exclusions

TCEQ rules estabiish the following four categories of property that are not

eligible for 2 pesitive use determination:

(1) property is not entitled to an exemption from texation:

(A) solely on the basis that the property is used to manufaciure or produce
& product or provide a service that prevents, monitors, controls, or reduces air,
water, or land pollution;

(B) If the property is used, constructed, acquired or installed wholly 10
preduce a good ar provide 2 service;

(C) if the property is not wholly or partly used, constructed, acquired or
installed to meet or exceed law, rule, or regulation adopted by any environmenial
protection ageney of the United States, Texas, or a political subdivision of Texas
for the prevention, monitoring, conirol, or reduction of air. water, or land
potlution; or

(D) if the environmental benefit is derived from the use or characteristics
of the good or service produced or provided;

(2)  property that is used for residential purposes, or for recreational, park, or
scenic uses as defined by Texas Tax Code, §23.81; ‘

{3}  motor vehicles; and

5] property that was subject to a tax abatement sgreerment executed before
January 1, 1994, However, property acquired, constructed, or installed after
cxpiration of & tax abatement agreement could be eligible for a positive uge
determination.

30 TAC § 17.6(1). The ED’s Notice of Negative Use Determinstion indicates that the ED

concluded that the Ennis Power Plant HRSG is ineligible for any exemption fram taxation

because it fatls info category (1)(B) - “property installed whoily to produce a good or provide a .

Service As explained below, FIRSGs are not installed wholly to produce & marketable product,

and their indisputable air pollution benefit merits = positive use determination from the

Commission.

[2006/0186

2. The Ennis Power Plant HRSG

HRSGs like the one installed at the Ennis Power Plant produce significant
environmental benefits, HRSGs use waste heat to reduce emissions of oxides of nitrogen
(“NOy™), sultur dioxide (“S0;”) and other pollutants from power generation activities on a pound

per kilowatt-hour basis. That fact cannot be rensonably disputed,

AUSON63872).)
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The Ennis Power Plant HRSG was installed in 2003, The HRSG capiures exhaust
gases from the plant's combustion turbines and converts the heat energy in the exhaust stream
into bigh-pressure and high-temperature steam. Hot exhaust gases from the combustion turbine
are used to heat banks of tubes in the HRSG, and the heating of the water in the HRSG tube
banks generates steam, The installation and vse of HRSGs generates significant improvements
in efficiency compated to a traditional, “simple cycle” combustion turbine power plant, As a
result, the plant can produce more energy for & given heat input; becanse tess fiel is uiilized per

kilowatt of power produced, emissions associated with power generation are reduced.

Ennis Power does not dispute that HRSGs produce steam and allow the Ennis
Power Plant to produce mote electricity; however, to conclude that the ITRSG is used “solely for
production” is inaccurate, HRSGs produce energy from waste heat while significantly reducing
air pollution from power generation on an emissions-per-heat-input basis. The fact that HRSGs
reduce emission rates while generating power demonsirates that HRSGs are not “used,
constructed, acquired or installed wholly to produce a good or provide a service.” See 30 TAC §
17.6(1)(B) (emphasis added). By contrast, HRSGs reduce air poliution while also producing a

marketable product,
3. Statutory and Regulatory Classificatiom of HRSGsy

- The ED's nepative use determination for the Application is incongistent with the
current classification of HRSGs in both the Texas Tax Code and TCEQ tules. In the laws that
established the TCEQ’s Tax Relief for Polluton Contrel Property Program, the Texas

Legislature recognized the air pollution control benefits of HRSGs when it included HRSGs jn

Texas Tax Cong § 11,31(k)(8) (emphasis added). Like the Tax Code, the Commission’s own
rules include HRSGs on the 30 TAC § 17.17(b) Expedited Review List of “facilities, devices, or
methods for the control of air, water and/or land seliution.™ 30 TAC § 17.17(b) Expedited

[2007/016

. ts “list of facilities, devices, or methods. for the control of zir._water_otJand-pollution . .-Sae — — - —— —— ...

Review List, No, B-8. In smating that HRSGs “are used solely for production™ in support of the
nepative use determination, the ED has taken a position that appears to contradict the treatment
of HRSGy in Texas law and TCEQ rule. A piece of equipment that is on the “BExpedited Review

List” ~ because its pollution control benefits are sufficiently well-established and the ED is not

A
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required to evaluate that aspect of the application as part of its tgchnical review -- should not be

subject to & negative use determination.
4, HRSGs Have Been Granted Previsus Positive Use Determinations

Ennis Power's surprise at the ED’s negative use determination for the Application
is heightened by the fact that the ED’s determination represents a complete change in position
with regard to HRSGs. As noted previously, a number of applicants submitted use determination
applications under Chapter 17 for HRSGs in early 2008. In response to a number of those
applications, the ED issued 100% positive use determinations for HRSGs that appear to be
similar in design and {unction as the BEnnis Power Plaot HRSG. See, eg., Positive Use
Determination for Borger Energy Associates, LP (May 1, 2008) {"A_100% positive use

determination for the iwo Heat Recovery Steam Generators. _This equipment is considered to be

patlution control equipment and was installed to meet or exceed federal or state repulations.”)

{emphasis added); Positive Use Determination for Tenaska Gateway Partmers Ltd, (May 1, 2008)
{same); Positive Use Determination for Freeport Burergy Center LP (May 1, 2008) (same),
Copies of these Positive Use Determinations for HRSGs are 'ncluded as Exbibit B,

The fact that the ED has previcusly issued positive use determinations for HRSGs
that operate in the same manner as the HRSG at the Ennis Power Plamt highlights the arbitrary
nature of the ED’s negative use determination on Ennis Power’s Application. The ED’s July 10,
2012 negative vse determination for the Ennis Power Plant HRSG s inconsistent with the unit’s

statutory and regulatory classification, as well as past agency practice.

IV. Conclusion and Prayer

[@008/016

For these reasons, Ennis Power fespeotfui]y requests that the Commission
overturn the BD's negative use delermination on the Application and grant a positive use

determination for the HRSG installed at the Ennis Power Plant.

AUSOL:638721.]
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Respectiully submitted,

BAKER BOTTS LLP,

WA g
Pamela M. Giblin
State Bar No., 07858000
Vhitney L. Swift
State Bar No. 00797531
98 San Jacinto Blvd.
Suite 1500
Austin, Texas 78701-4039
Tel: 512.322.2500
Fax: 512.322.8330

By:

ATTORNEYS FOR ENNIS POWER
COMPANY, LLC

AUSOLGIRT2L
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The Executive Director’s Notice of Negative
Use Determination
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Bryan W, Shaw, Ph.D., Chafrman
Carlas Rubinstein, Commissionar
Toby Baker, Comissioner

Zak Covar, Krecutive Director

TEXAS COMMISSION ON ENVIRONMENTAL QUALITY
Protecting Texos by Reducing and Preventing Pollution,

July 10, 2012

Mr, Dale C i ,
fggrmt HIITIRES JUL 162012
Cummnings Westlele LLC

12837 Lovetia Ste 20

Cypress, Texas 77429

Re:  Notice of Negative Use Determination
Ennis-Tractebel Power Company LP
Ennis Power Plant
4001 West Ennis Ave
Ennis (Ellis County)
Application Number: 12208

Derr Mr. Cummings:

This letter responds to Ennis-Tractebel Power Company LP's Aoplication for Use Determination,
recelved April 21, 2008, pursuant to the Texas Comindssion on Environmental Quality's (TCEG) Tax
Relief for Pollution Contrsl Property Program for the Ennis Power Plant,

TheTCEQ has corapleted the review for application #12203 and has issued a Negative Use
Determination for the property in aceordance with Title 30 Texas Administrative Code (TAC) §17.4 and
§17.6. Ileat recovery steam generators are used solely for production; therefore, are not eligible for a
positive use determination

Please be advised that & Negative Use Determination may he appesled. The appeal must be filed with the
TCRG Chief Clark within 20 days after the receipt of this letter in accordance with 20 TAC §17.25,

IEyou have guestions regarding this letter or need further assistance, please contact Ronsld Hatlett of
the Tax Relief for Pollution Control roperty Program by teleplione at (512) 239-6348, by e-mail at

_ _ronald.hatlett@teaq texas.gov, or write to the Texns Commission on Environmental Quakity, Tox Reliel —_—

for Poflution Control Property Program, MC-110, P.C. Box 13087, Austin, Texas 78711-3087,

Sincerely,

P2

o

Chance Goodin, Team Leader
Stationary Source Programs
Alr Quality Division

CG/RH

P.0. Boxago87 » Austin, Texas 78711-3087 1 512-230-:000 « wwiv.lesgstale.bous

Howlis our cusiomer secvicer wwwteaq.bexas. pov/ goto/ousto mersurvey
printed oo recyelad papar
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Mr. Dale Cummiags
Page 2
July 10, 2012

ee: Cliief Appraiser, Ellis County Appraisal bistrict, P. 0. Box 878, Waxahachie, Texas 75105

B1012/018
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Exhibit B

HRSG Positive Use Determinations

1013/0186
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 Executive Director ‘

Buddy Gerela, Cheiman

Lasry R. Goward, Commissionsr
Bryan, W. Shaw, Ph.D., Camnissionar
Glenn Shankle, Executive Director

TEXAS COMMISSION ON BNVIRONMENTAL QUALITY

Protecting Texas by Reduoing and Prevauting Pollution

USE DETERMINATION

The Texas Commission en Environmental Quelity has reviewed Use Determination Application,
07-11971, filed by:

BORGER ENERZY ASSOCIATRES LY
BORGER ENERGY BLACKHAWK STATION

119 N, §PUR CO-GEN FLACE
-BORGER TX. 79008

The polhtion contral property/project Hsted in the Use Determinstion Application is:

This facility has tro thermally efficient heat recgvery steam generators (FIREGy). This
applieation is a Tier IV gpplication seeking partial use determination for the two HRSGs,

The outcome of the review is:

4 100% positive use determination for the two Heat Recovery Steam Generators, This
squipment is considered to be pollution eontrol equipment and was installed to mast or

sxceed federal or stafe regulations.

i pzocs
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Boddy Cavcin, Chairnian

Lamy I Soward, Camimlssioner
Bryan W, Shaw, Fh.D,, Commissionar
Glann Shaolde, Execulive Director

TEXAS CoMMISSION ON ENVIRONMENTAL QUALITY

Profaeting Texas by Reduciag and Praventing Poltulon

USH DETERMINATION -

The Texas Comumission on Buvisonmental Quality has reviewed Use Determination Application,
0711014, fied by .

TENSIA GATEWAY PARTNERS-LTD
TRENASKA GATEWAY CENERATION STATION

SH 315 PO BGX 697 :
MOUNT ENTERPRISE TX 75681

The polutiol control propery/project ligted in the Use Determination Application is:

This facllity ks thrse combustion turbine generators coupled with three thermally efficient
heat recovery steam generators (EIRSGs) and one enlianced steam turbme. This application
is a Tier IV applieation secldng a partial use determination for the FIRSGs and the

enhanced gteam turbines.
The outcome of the review is:

A 100% positive uge Getamination for the three Eleat Recovery Steam Geflerators, This |
equipment is considered to be pellution eantro) squipment and was installed to meet or

oxceed federal or state regulations. * -

A negative dotermination isdssned for the steam turbine. The uge of the steam turbine does

vide : 7% Tho site, The steam hirbine v not considered tobe——

‘ot provide an epviroumental beneflf
polhrtion eontro! equipment

' 2

Executive Director

13087 + 552-239-1000  Tnternetaddress: www.toeg.state, buus
priviad on vecrehod pagsee using apy-Gnsed [k

- P.0, Bax 13087 + Austin, Tenas 7871
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Buddy Gareia, Chatriwan

Larry R, Soward, Commtindionar
Bryan WoShaw, Ph.D, Conumisslaner
tien Shanicte, Eyecuiive Director N

TEXAS COMMIESION ON ENVIRONMENTAL QUALITY

Protacting Texay by Redyeing and Preventing Poilution

- USE DETERMINATION

The Texas Comission on Environmental Quebity
0711994, filed by

PREEPORT ENERGY CENTER LP
FREEPORT ENERGY CENTER LP
7301 N BRAZOSFORT BLVD
RREEPORT TX 77451

The pottution control property/project listed the Use Determination Application is:
This factlity has thermaliy offictent ket recovery slenm generﬁtm-s (HRSGs) and steam
turbines. This application ia a Tier IV application seeldng & par
thie EIRSGs and the enbanced steam turbines.

The outcome of the review is:

& use clete.rminaﬁoﬁ {or the Hea! Recovery Steam Generators. This -

A 100% positi
4 to he pollution contro) equipment and was ingtalled to meef oy

equipment is considere
exceed fedaral or state regulations,

rmination is jesued for the steans furbines. The uge of the steam twrbines

A tegative dete :
ta] henefif at the slie. The stean turbines sre not

dges not provide au environmien
cousidered to be pollution control equipment.

tal use determination far

hag reviewed Use Determination Application,
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